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PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed June 13, 1960.] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on April 28, 1960, Sworn in on May 3, 1960 


The United States of America : Criminal 


No. 502-"60 


v. : Grand Jury No. 653-60 


Ulysses E. Nash | Violation: 
(Possessi 
of narcot 
The Grand Jury charges: 
On or about May 5, 1960, within the District of Co 
E. Nash purchased, sold, dispensed and distributed, not 


26 U.S.C. 4704(a) 
21 U.S.C. 174 

on and importation 
ics) 


lumbia, Ulysses 
in the original 


stamped package and not from the original stamped package, a narcotic 


drug, that is, fifty-two capsules containing a mixture totaling about 


2,970 milligrams of heroin hydrochloride, quinine hydrochloride, milk 


sugar and mannitol. 
SECOND COUNT: 


On or about May 5, 1960, within the District of Columbia, Ulysses 
E. Nash facilitated the concealment and sale of a narcotic drug, that is, 


fifty-two capsules containing a mixture totaling about 2,970 milligrams 
of heroin hydrochloride, quinine hydrochloride, milk sugar and mannitol, 


after said heroin hydrochloride had been imported, with 


the knowledge 


of Ulysses E. Nash, into the United States contrary to law. This is the 


2 
same heroin hydrochloride which is mentioned in the first count of 
this indictment. 
/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Robert R. Sachs 
Foreman. 


| Filed June 17, 1960.] 
PLEA OF DEFENDANT 

On this 17th day of June, 1960, the defendant Ulysses E. Nash, 
appearing in proper person and requests counsel be appointed by the 
Court, which is so ordered, and, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to him, pleads 
not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 


F. DICKINSON LETTS 
residing Judge 
Criminal Court #2 


HARRY M. HULL, Clerk 
aca By /s/H.G.Dodd__ 
United States Attorney Deputy Clerk 


By Joel Blackwell 
Assistant United States Attorney 


Thomas O'Neal 
Official Reporter 


[ Filed July 2, 1960.] 
MOTION TO SUPPRESS EVIDENCE 
Comes now the defendant by and through his attorney and moves 


the Court to suppress any and all evidence taken and seized from the 
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defendant , and as reason therefor, respectfully states: 
1. That the defendant was committing no offense, misdemeanor 
or otherwise, in the presence of the officers when he was arrested. 
2. That the defendant had committed no offense for which the 
officers might have arrested him without a warrant, and the officers 
had no reason to believe that a felony had been committed and that said 
officers had no probable cause to arrest said defendant without a warrant. 
3. That the arresting officers arrested the defendant without a 
warrant and without probable cause. 
4. And for such other and further reasons as may be urged at 
the hearing of this motion. 
/s/ William A. Tinney, Jr. 
Attorney for Defendant 


620 Fifth Street, N.W. 
National 8-4054 


POINTS AND AUTHORITIES 


1. Rule 41(e), Federal Rules Criminal Procedure | as amended. 

2. U.S. Constitution, 4th Amendment. 

3. Carroll v. U.S., 267 US 169 

4. Brinegar v. U.S., 338 US 158, 93 L.Ed. 1879 

5. McDonald v. U.S., 335 US 451, 93 L.Ed. 158 
(Certificate of Service) 


| Filed July 15, 1960.] 


On this 15th day of July, 1960, came the attorney of the United States; 
the defendant in proper person, and by his attorney, William A. Tinney, 
Esquire; whereupon, the motion of the defendant to suppress evidence, 
coming on to be heard, is by the Court denied. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


R. B. Keech 
Presiding Judge 
Criminal Court #2 


* * * 


| Filed October 3, 1960.] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
July 20, 1960. 

The above-captioned criminal action came on for trial before the 
HONORABLE RICHMOND B. KEECH, Judge, United States District 
Court for the District of Columbia. 

* * * 
GLEN A, HILTON 
called on behalf of the government, having been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. TROXELL: 

Q. Your name, sir? A. Plainclothesman Glen A. Hilton, assigned 
to the Morals Division, Metropolitan Police, Washington, D.C. 

Q. How long have you been so assigned? A. Nine years. 

Q. Directing your attention to May 5, 1960, were you on duty that 
day? A. Yes, sir, on that particular day I was detailed to the Robbery 
Squad of the Metropolitan Police, Washington, D.C. 

Q. However, your assignment that day was to the Morals Division, 
your regular assignment, is that correct? A. My regular assignment 

13 was detailed to the Robbery Squac. 

Q. All right. Now, on that occasion, May 5, 1960, did you have a 
partner with you? A. Yes, Plainclothesman Ray V. Pyles of the Morals 
Division. 

Q. That is P-y-l-e? A. Yes. 

Q. Were you together that day, you and Pyle? A. Yes, sir, we 
were assigned to the pickpocket detail that day at 14th and U Streets, 
the streetcar loading platforms. 

Q. On that occasion, and I am directing your attention again to 
May 5, 1960, at about 5:45 p.m. where were you? A. We were making 
observations on the'streetcar loading platform on the northeast corner 
of 14th and U Streets, Northwest. 
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Q. Was that in the District of Columbia? A. Washington, D.C., 


Q. What, if anything, did you observe at that time? A. We observed 
a suspicious colored man about 25 years of age, dark skin, who was loiter- 
ing on the platform. 
Q. Who was doing what? A. Loitering. He was just walking in 


and out the crowd that was on the platform. Three trolleys had passed 
and he failed to board either one of those trolleys. After the third 
trolley passed we observed him and he walked off the platform and 


started walking east on U Street and at that time he joined the defendant , 
Ulysses Nash, whom I know as a narcotic user, and they started walking 
east on U Street. 
Q. Where did this unknown man, this person who acted suspiciously, 
where did he join the defendant Nash? A. Just at the Republic Gardens 
Restaurant there. I don't know the address. 
Q. That was in the District of Columbia also? A.) Washington, DC., 
yes, sir. 
Q. Where did they walk from there? A. Then they walked east 
on U Street, toward 13th Street, and at that time Private Pyle and myself, 
we approached -- 
Q. Private who? A. Private Pyle. We approached Nash and this 
other unidentified colored male, and as we started approaching them, 
this other unidentified colored male ran through the alley alongside of 
the Republic Theater. At that time I identified myself to Nash and told 
him that I was a police officer. I asked him when was the last time he 
used narcotics. He stated that he hadn't used narcotics in about a year 
and he was in a very dazed condition, his eyes were very|glassy, and he 
had -- no. We questioned him further about the colored male that was 
with him that ran through the alley. He said he didn't know the 
fellow. We had confronted him that we saw them walking |down the street 
together. He still said that he didn't know him. At that time he hada 
book in his hand and I asked Nash what was he reading and he said that 
he was reading a book on Greek or Arabic, and he handed me the book. 
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And I looked at the cover of the book and I asked him what it was and he 
said it was something about Greek or Arabic and something about love 
and marriage, and I asked him did he speak Greek and he stated that he 
did and he also spoke French. 

At that time I started thumbing through the book and I came to a 
rubber band which is commonly used as a marker -- it was used as a 
marker in this particular book, and there was a brown envelope under 
the rubber band. 

At that time Detective Pyle asked Nash what was in the envelope. 

’ He said narcotics. 

Q. Who said narcotics? A. Nash. 

Q. Was Nash under arrest at that time? A. No, no, he wasn't. 

Q. In your conversation with Nash up to that time did he answer 
your questions freely and voluntarily? A. Yes, he did. 

Q. Had you touched him? A. No, hadn't touched him. 


16 Q. Had you offered him any promises or offers of reward? A. No, 


sir. 

Q. And did he|respond to your inquiries freely and voluntarily ? 
A. Yes, he did, sir. 

Q. Did you at any time prior to that time tell him that he couldn't 
leave you or go away from where you were talking to him? A. No,I 
didn't tell him. 

Q. Did you at any time restrain him or prevent him from leaving 
you? A. No, sir. 

Q. When you asked him about the book did he hand the book to you 
freely and voluntarily? A. Yes, he did. 

MR. TROXELL: Your Honor, I have asked the Clerk and the Clerk 
has marked these two books, one as Government's Exhibit 1 and the other 
as Government's Exhibit 1A for identification. 


(A paperback book entitled Talmud was 
marked Government's Exhibit No. 1 for 
identification; a paperback book entitled 
Astrology was marked Government's 
Exhibit No. 1A for identification.) 
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MR. TROXELL: Now I should also at this time like to ask the 
Clerk to mark this small envelope and its contents as No. 2 for identifi- 
cation. 


(Small envelope marked Government's 
Exhibit No. 2 for identification.) 


MR. TROXELL: And may this vial be marked 2A for identification? 


(Plastic vial marked Government's Exhibit 
2A for identification.) 


MR. TROXELL: And may this large envelope which I hold in my 
left hand be marked 2B for identification ? 


(Evidence envelope marked Government's 
Exhibit No. 2B for identification.) 


MR. TROXELL: While those are being marked I will show the 

witness this exhibit. 
BY MR. TROXELL: 

Q. I show you two objects. One has been marked Government's 
Exhibit 1 for identification and the other has been marked Government's 
1A for identification. I ask you to look at the two objects and state whether 
or not you can identify them. A. Yes, I can identify these|books here as 
the ones that Mr. Nash handed to me on May 5th in the 1300 block of U 
Street, Northwest. 

Q. How long had you known Mr. Nash? A. About a week prior to 
that I knew of him. I didn't know him personally. I was working with 
another officer from the Narcotics Squad and he pointed Nash out to me 
as being a narcotic user in the 1900 block of 14th Street , Northwest. 

Q. What was the condition of Nash when you first saw him on 
May 5th, 1960? How did he appear to be? A. He appeared ina very 
dazed condition, as though he had been using narcotics. 


Q. Are you familiar with the way people act when they have used 


narcotics? A. Yes, sir. 
Q. When was it that you placed the defendant under arrest? A. 
After Nash had stated to Officer Pyle and myself that narcotics were in 
that brown envelope, I then told Nash that he was under arrest. 
Q. I show you, Mr. Hilton, two things. I show you Government's 
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Exhibit 2 for identification, a small coin envelope, and I show you Govern- 
ment's 2B for identification. I ask you first to examine No. 2 for identi- 
fication, the small envelope, and state whether or not you can identify it. 


A. Yes,Ican identify this brown envelope here. 

Q. And what'is it, sir? A. This is the envelope that was found in 
the top book here that Nash handed to me in the 1300 block of U Street, 
Northwest and the contents which he said were narcotics. 

Q. When you say he, you mean whom? A. Nash. 

Q. The defendant Nash? A. Yes, sir. 

Q. After you found that envelope, Government's Exhibit 2, and its 
contents, in 1 and 1A, what, if anything, did you do? A. I marked it with 
my initials, the date and from whom taken and where taken from. 

Q. Is that the same envelope that the capsules were contained in 
when you first saw them? A. Yes, sir. 

Q. Iam referring to 2 for identification? A. Yes, sir. 

Q. Now, thereafter, what, if anything happened? A. We then 
transported Mr. Nash to the 13th Precinct, where we made a further 
search of Mr. Nash and discovered a plastic vial with two more capsules 
of suspected narcotics in his left pants pocket. 

Q. Let me ask you this question. When did you first see Nash that 
day? A. I first saw Nash after this unidentified colored male left the 

20 streetcar loading platform. 

Q. But when was it? Whattime? A. That was around 5:50, 5:55. 

Q. 5:55 p.m.? A. Yes, 5:50, 5:55. 

Q. When did you start talking to Nash? A. Around 5:58, 7, some- 
thing like that. 

Q. When did you place him under arrest? A. About -- 

MR. TINNEY: Just a minute. I thought he has already answered 
that question. 

THE COURT: I do not believe he answered that question. 

MR. TINNEY: He said he placed him under arrest when -- 

THE COURT: I do not think he said the time, Mr. Tinney. 

Is that what you addressed your question to? 
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MR. TROXELL: That's right. 
MR. TINNEY: Excuse me, your Honor. 
THE WITNESS: It was about 5:58, close to 6 o'clock. 
BY MR. TROXELL: 
Q. Now, when was it that you took the defendant to No. 13 Precinct ? 
A. It was about 6:03. 
Q. And what time did you arrive at No. 13 Precinct? A. About 
6:05. 
Q. That is the best of your present recollection? A. Yes, sir, 
around in the neighborhood of 6:05 or 6:10. 
Q. Where were you when you searched him further? A. We were 


in the 13th Precinct, in the Report Room. 
Q. What, if anything, did that reveal, that search? |A. Upon search- 

ing Nash in the 13th Precinct I recovered from his left pants pocket a 

plastic vial containing two capsules of suspected heroin, and he admitted 


that that was narcotics that he had in the vial. 

Q. Thereafter, what, if anything, did you do? A. At that time I 
call Detective Panetta of the Narcotics Squad and informed him what we 
had and he advised us to bring Nash to the Narcotics Squad. 

Q. I show you Government's Exhibit No. 2A for identification. 
Would you examine that and state whether or not you can identify it and 
its contents? A. Yes, sir, this is the vial that I recovered from Nash's 
left pants pocket in the 13th Precinct. 

Q. I notice that the slip of paper which is contained in the vial, 
which contains some initials and descriptive matter, is dated 5:55 p.m. 

22 Could you indicate the significance of that, 5:55 p.m)., May 5, 
1960? What does that represent? A. That was the time that I put on 
there for the time that Nash was placed under arrest. 

Q. And, again, where was that? A. In the 1300 block of U Street, 
Northwest. 

Q. Now, I also show you 2B for identification and Iask you to 
identify that, if youcan. A. No,I can't identify this. 

Q. All right. Now, after you called Officer Panetta, about what 
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time was it that you called him? A. It was about 6:10, 6:11. 

Q. Also May 5,1960? A. May 5, 1960, yes, sir. 

Q. As a result of that telephone conversation did you and the 
defendant and Mr. Pyle go anyplace? A. Yes, we then transported Mr. 
Nash to the 5th floor of the Municipal Center, Narcotic Bureau, and 
turned him over to Detective Panetta of the Narcotics Squad. 

Q. At that time did Detective Panetta direct any questions to the 
defendant, as you recall? A. Yes, Detective Panetta was asking him 
about the other unidentified colored male and he stated that he didn't 
know him, and he was asking him about his habit, and at that time I 

23 believe I left out of the room temporarily and I came back, and 
when I came back Officer Panetta had taken -- I don't remember if it's 
a capsule out of this plastic vial or this bag here, and ran a test on it 
and he put it in a little slide and put some sort of chemical on it and it 
turned purple and he told me that that was the genuine stuff. 

Q. After that occurred did you hand or deliver any of these things 
that you see before’ you to anybody? A. Yes J turned all of this para- 
phernalia here over to Detective Panetta. 

Q. Are you referring to what? I show you Government's Exhibit 
2 and I also show you Government's Exhibit 2A. A. Yes. 

Q. What did you do with those two? A. I turned these over to 
Detective Panetta. 

Q. Government's Exhibits 1 and 1A, what happened to that? A. I 
turned this over to'Detective Panetta and he gave them back to me and I 
kept these in my locker. 

Q. You are referring tol and1A? A. Yes, sir. 

Q. Did you have any further conversation with the defendant at or 
about this time regarding this matter? A. No, sir, I didn't say anything 
else to Nash in the office of the Narcotics Squad. 

24 MR. TROXELL: I have no further questions at this time. 
CROSS EXAMINATION 
BY MR. TINNEY: 
Q. Officer Hilton, you state that you and your partner were up 
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there making certain observations, is that right? A. Yes, sir. 
THE COURT: Excuse me, Mr. Tinney. I did not hear what you 
said. 
BY MR. TINNEY: 
Q. My question was, you and your partner were up there making 


certain observations. And while you were making these observations you 


were -- 

MR. TROXELL: Your Honor, may I interrupt just one second? I 
did neglect to ask just one question. I think I should ask it now. 

THE COURT: All right. 

DIRECT EXAMINATION (Continued) 
BY MR. TROXELL: 

Q. Did you see any stamps of any kind in any of the packages or any 
of the matters which you found in the possession of the defendant or 
received from the defendant on this occasion? A. Stamps? 

Q. Yes, stamps of any kind? A. No, sir. 

Q. Were there any stamped packages involved? A. No, sir,I 
didn't see any. 

Q. Did you see any stamps of any kind? A. No, sir. 

THE COURT: Mr. Tinney. 

CROSS EXAMINATION (Continued) 
BY MR. TINNEY: 

Q. And while you were making these observations you had under 
your observation at least certain people and groups of persons who were 
standing on the loading platform, is that right? A. Streetcar platform, 
yes, sir. 

Q. And would this be the platform which is there for passengers 
traveling north on 14th Street? A. No, sir, this is the platform for people 
traveling west on U Street. 

Q. West on U Street? A. Yes, sir. 

Q. You say that you were observing some unknown colored male 
whom you have described as far as his age and that sort of thing who 
allowed three streetcars to pass? A. Yes, sir. 
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26 Q. It's a fact} is it not, Officer Hilton, that there are many street- 
cars on U Street going to various destinations? Isn't that right? A. I 


only know of two, Mr. Tinney. 

Q. Which two do you know about? The destinations indicated on 
the streetcar. 

THE COURT: Let me see if we can get a starting point. We have 
no jury so we are free to understand what is being said. 

I understand this car was westbound on U Street ? 

THE WITNESS: Yes, sir. 

THE COURT: Streetcar, not bus ? 

THE WITNESS: Yes, streetcar. 

BY MR. TINNEY: 

Q. Westbound. Now, would one of the streetcars be going toward 
18th Street? A. Yes,sir. 

Q. In fact, all cars traveling on U Street, unless they turn at 14th, 
would go to 18th Street, wouldn't they? A. That's right. 

Q. And they would turn north on 18th Street, is that right? A. Yes, 


Q. And it is also a fact, is it not, that the destination of all street- 
cars going beyond 14th Street keep on up to Calvert Street Bridge, is 
that right? A. I was under the impression that some of them make a turn 
at Columbia Road. 

THE COURT: | Can we stipulate that the fact is that these tracks 
from 14th and U Street go out U Street to 18th Street and then do terminate, 
as Mr. Tinney says, at the Calvert Street Bridge ? 

MR. TROXELL: Yes. 

THE COURT: There are no tracks beyond that ? 

MR. TINNEY: No, sir. 

THE COURT: All right, sir. 

BY MR. TINNEY: 

Q. Do you know whether or not any of the streetcars traveling 
beyond 14th and U Street which actually terminate at Calvert Street, up 
there at the bridge, have any destination other than the Calvert Street 
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Bridge marked on them? A. No,I don't, Mr. Tinney. 
Q. When you observed this unknown colored man you didn't know 
him at all, did you? A. No, sir, I didn't know him, no. 
Q. And even to the present time you do not know the identity of 
this person whom you have identified as an unknown colored man about 
twenty-five years of age, is that right? A. That's right, sir. 
Q. Asa matter of fact, you don't know whether he was waiting for 
a streetcar or not, do you, of your own personal knowledge? You do not 
know that, isn't that right? A. No,I don't -- I didn't. 
Q. And when you say that this unknown man crossed the street or 
at least came over to the sidewalk and met up with the defendant, at that 
time you had no knowledge as to whether or not these two |persons knew 
one another or not, is that right? A. Well, I had a knowledge that they 
knew one another because they joined one another and started walking 
down the street and they were talking to one another. 
Q. That was merely your conclusion, isn't that right? You con- 
cluded in your own mind that they knew one another because they met 
one another? A. Yes, sir. 
Q. Or at least came together? A. Yes, sir. 
Q. And you suspected, did you not, the unknown colored man at 
least of being a pickpocket, isn't that right? A. That's right, sir. 
Q. And it was based upon your suspicion that he was a possible 
pickpocket that you and your partner stopped at least this |defendant, isn't 
29 that right? A. Yes, sir. 
Q. And you would have stopped also the unknown colored man had 
he not left the scene, isn't that right? A. Well, we wanted to talk to him 
about his presence on the streetcar loading platform. 
Q. Were you patrolling in a cruiser or on foot at that time? 
A. We were parked in a cruiser. 
Q. And where were you parked? A. We were parked at 14th and 
U Street. 
Q. Were you on the north or south side of the street? A. We were 


on the east side of 14th Street. 
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Q. And when you first observed the defendant Nash, from what 
direction did he come? A. It appeared that he came out one of those 
stores along U Street. 

Q. At the time that you first observed Nash had he come into 
contact in any fashion with this unknown man? A. Not on the streetcar 
loading platform, no, sir. 

Q. When you first saw him did you recognize him? A. I recognized 
him as Detective Bonaparte of the Narcotics Squad had told me that he 
was a narcotic user. 

Q. And at the time that you saw him on U Street you had no know- 

ledge, other than what a detective had told you concerning this 
defendant, isn't that right? A. That's right, sir. 

Q. When you first observed Nash Walking down the street was he 
carrying any books at that time? A. Yes, sir, they were in his hands. 

Q. In answer to Mr. Troxell's question a minute ago concerning 
your arrest of this defendant you indicated, in response to one of the 


questions, that he was not under arrest while you were talking to him, is 
that right? A. He wasn't under arrest. 
Q. In other words, according to your testimony he could have left 


the scene, is that right? A. He could have, yes. 

A. And you wouldn't have done anything about it? A. I don't know 
what I would have done. 

Q. As a matter of fact, this defendant, Nash, was not free to leave 
while you were talking to him, isn't that right? A. Yes, he was free. 
He was free to go. 

Q. Let me ask you this question. Getting down to the books them- 
selves, you were the one who initiated the conversation concerning the 
books, isn't that right? A. Yes, sir, I asked him what was he reading 
and he said something about Arabic or Greek and he stated that he spoke 

-- I don't know whether he said Arabic or Greek and French. 

Q. And at the time that you arrested -- excuse me, I didn't mean 
to use that word. At the time you were talking to him about these books 
he had these books, holding them in some fashion that they were visible 


15 
to you, isn't that right? A. Yes, sir. 
Q. You could see that there were two books? A. Yes,sir. 

Q. Did you also see the rubber band which is around these books 
now? A. No, sir, I didn't pay any attention to the rubber band at first. 
Q. And how far were you standing away from him while you were 


talking to him, I mean? A. It was no less than a foot. 

Q. No less than a foot? A. Yes, sir. 

Q. Holding this book, can you see what's on this book, on the 
cover? A. Yes, sir. 

Q. Can you read it from here (indicating)? A. I just can read 
one word. 

Q. Which word can you read? A. Talmud. 

Q. T-a-l-m-u-d? A. Yes, sir. 

Q. Now, holding this book here, can you see any of the words on 
that book? A. Yes, sir. 

Q. Can you read any of them? A. Astrology, Love and Marriage. 

Q. Love and what? A. The only words that I can read there is 
Astrology, Love and Marriage. 

Q. All right, Love and Marriage. ; 

MR. TROXELL: May the record show that Mr. Tinney was about 
twenty feet away from the witness ? 

THE COURT: Yes, sir. 

MR. TINNEY: Thank you. 

BY MR. TINNEY: 

Q. So, while you were standing in a very close proximity to the 
defendant, as you say, about a foot away, you had no difficulty whatsoever 
in being able to read what was on these books, isn't that right? At least 
one of the words? A. Just on the top book. 

Q. Which book was that? A. That was the Talmud. 

Q. This book here (indicating)? A. Yes, sir. 

Q. But you inquired, did you not, as to what he was reading? 
A. Yes, sir. 

Q. And you had some conversation with him and he told you what 
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he was reading, is that right? A. Yes, sir, he pronounced the name of 
the word. 

Q. And then you had some conversation concerning his ability to 
speak Greek or French, is that right? A. He said he spoke Greek or 
Arabic and French, and that's when I started thumbing through the pages. 

Q. You stated on direct examination that, "He handed me the book"? 
A. Yes, sir. 

Q. You asked him for the book, did you not? A. No, sir. 

Q. To let you see it? A. No,I asked him what was he reading. 

Q. And in response to the question, your question as to what are 
you reading, he handed youthe book, is that right? A: Yes, sir. 

Q. And when he handed you the book, according to your testimony 
on direct examination, at that time, "I started thumbing through the book," 

34 isn't that right? A. Yes; sir. 

Q. At that time, when he handed you the book, you had no knowledge 
whatsoever that this book or these books contained any narcotics, isn't 
that right? A. No, sir. 

Q. It wasn't until you had thumbed through the books, isn't that 
right? A. Yes, sir. 

Q. That you discovered a brown envelope, is that right? A. Yes, 


Q. And at that time, when you discovered the brown envelope, you 
had no knowledge of, personal knowledge of your own, that this envelope 


contained any narcotics, is that right? A. My personal knowledge ? 


Q. Yes. In other words, of your own personal knowledge, by just 
looking at the envelope you could not say that the envelope contained 
narcotics? A. I suspected it after it was in that book and by him having 
it. 

Q. That is the question Iam coming to. It was when you saw the 
envelope that you had a suspicion that the envelope might contain narcotics, 
isn't that right? A. Yes, sir. 

35 Q. It’s this envelope here, which has been marked Government's 
Exhibit 2 for identification purposes, that is the envelope that you saw? 
A. Yes, sir. 


36 


37 
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Q. At that time you were not able -- at the time that you saw this 
envelope for the first time you were not able to determine what was inside 
of it? A. No, sir. 

Q. Is that right? A. That's right, sir. 

Q. Now, when you saw this defendant in the company of this person 
whom you have described as an unknown colored man, how far did they 
walk together? A. Oh, about thirty yards. 

Q. Will you estimate for us, using this courtroom as a yardstick 
more or less, just about the distance that you have in mind that they 
walked together ?- A. About from here to the first row of|benches on the 
other side of the swinging gate there (indicating). 

Q. And during that time that you say they were walking together 
this distance estimated at about thirty yards, how far were you away from 
these two men? A. We were -- at that time we were almost riding 


parallel with them. We were in the cruiser and we were riding parallel 


with them on U Street. 
Q. When you Say parallel with them, were you traveling in a west- 
erly direction too? A. No, in an easterly direction. 
Q. And -- A. On the south side of the street. 
Q. You were not able to hear any conversation that transpired 
between these two men? A. No, sir. 
Q. At the time that you accosted the defendant Nash and had this 
conversation with him, Officer Hilton, were you actually investigating 
any case, any specific case at that time in that particular neighborhood? 
A. We were looking for pickpockets and people working the platforms. 
Q. In other words, you were out on a general assignment perform- 
ing your duty in connection with the pickpocket detail of the Robbery 
Squad, is that right? A. Yes, sir: 
Q. But you were not investigating any specific case? Say the case 
of John Jones who claimed that he had been robbed on a particular day? 
A. No, sir. 
Q. And at the time that you arrested this defendant,|or rather 
accosted and stopped the defendant Nash -- 
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MR. TROXELL: Objection, Your Honor. The testimony is not 
that he stopped him. 

BY MR. TINNEY: 

Q. Well, when you met him, then. I will use that word. 

THE COURT: You frame your question like you think the facts 
warrant, Mr. Tinney. I did not understand on direct that he said he 
stopped him. I understood him to say that he spoke to him. 

Is that correct, Officer ? 

THE WITNESS: Yes, sir. 

BY MR. TINNEY: 

Q. Let me ask you this specific question. How did you happen to 
speak to the defendant Nash? A. Just as they got to the alley this other 
fellow broke and ran. I told Nash that I was a police officer and Nash at 
that time stopped and I asked him the identity of the fellow that ran through 
the alley and he stated that he didn't know him. 

Q. All right. | Now, you stated that the man broke and ran through 
the alley. Did you attempt to pursue the other man? A. No, sir. 

38 Q. Did your partner attempt to pursue the other man? A. No, sir. 

Q. Both of you stayed there on the scene where Nash was, is that 
right? A. Yes, sir. 

Q. Nash didn't attempt to run, did he? A. No, he didn't. 

Q. And when you say you identified yourself as a police officer, 
what did you do? A. I showed him my badge. 

Q. You showed him your badge, did you not? A. Yes, sir. 

Q. And when you showed him your badge you showed him the badge 
for the purpose of showing him the authority for saying anything to him, 
isn't that right, for stopping him ? 

MR. TROXELL: I object; the testimony is he did not stop him. 

BY MR. TINNEY: 

Q. Well, for speaking to him, then, for speaking: to him. Isn't that 
the reason you showed your badge? A. No, my reasons for showing my 
badge was to let him know that we were police officers and that we wanted 
to know the name of the fellow that ran through the alley. 


40 
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Q. When you asked him that question you expected him to stay 


there and to respond to the question, did you not? |A. I would have 


liked for him to have told me who the fellow was, yes. 


Q. All right. You had some conversation with the defendant Nash 
and he indicated, or at least he told you, that he didn't know who it was, 


is that right? A. Yes, sir. 
Q. And he stayed there, did he not? A. Yes, sir. 
Q. Talking? A. Yes, sir. 
Q. You weren't moving around, still walking -- no, 


I want to with- 


draw that. You and your partner were then out of the cruiser, isn't that 


right? A. Yes, sir. 


Q. Where was the cruiser parked? A. In the alley. 


Q. Inthe alley? A. Yes, sir. 


Q. Was it across the crosswalk or beyond the crosswalk? A. About 


a foot of the rear of the cruiser was extending beyond the 
there onto the sidewalk. 


building line 


Q. You had stopped in a hurry, had you not? A. No, not ina hurry, 


no. 


the alley. 


Q. Well, let's put it this way. You did not park in the usual spaces 
provided for parking on U Street, is that right? A. No, we pulled into 


Q. And you left the cruiser in the alley on U Street, part of it 


protruding across the crosswalk, is that right? A. Yes, 


sir. 


Q. And you and your partner got out and went over|to where Nash 


was? A. Yes, sir. 
Q. And was Nash walking or standing still at that ti 
that time he was standing still. 


me? A. At 


Q. And he didn't leave the scene, did he? A. No, sir. 
Q. Did your partner produce his badge too? A. I don't remember. 
Q. Were both of you standing facing Nash, or how were you stand- 


ing? A. I was the first one that approached Nash. 
Q. When you say you approached him, do you mean 
face to face with him? A. Yes, sir. 


that you came 
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Q. And he was proceeding east on U Street? A. No, he was just 
standing there, right in front of the Traveling Agency. 
41 Q. Which way was he facing? A. He was facing east on U Street. 
MR. TINNEY:! Those are all the questions I have. 
MR. TROXELL: Just one question, your Honor. 
REDIRECT EXAMINATION 
BY MR. TROXELL: 
Q. Before you placed the defendant under arrest did you ask him 
what was contained in Government's Exhibit 2? A. Yes, sir. 
Q. And what did he say? A. He said narcotics, sir. 
MR. TROXELL: No further questions. 
THE WITNESS: Officer Pyle asked him what was in this envelope, 
and he said narcotics. I didn't ask him, Officer Pyle asked him. 
BY MR. TROXELL: 
Q. That was -- you were present when that was? A. Yes, sir. 


Q. When you 'say Officer Pyle asked him, you mean Officer Pyle 
asked whom? A. Nash, what was in this brown envelope, and he said 


narcotics, sir. 

Q. The defendant here? A. Yes. 

42 Q. Now, when did the arrest occur, then, in relation to that event, 

the question by Pyle to the defendant and his response narcotics? 

MR. TINNEY: Just a minute. I just want to make this objection, 
if your Honor please. I want to object on the ground that if he is speak- 
ing about an arrest, the arrest as a matter of law, of course, I think that 
is the question that your Honor would have to decide, but if he is asking -- 

MR. TROXELL: I will rephrase it, your Honor. 

BY MR. TROXELL: 

Q. When did you tell the defendant he was under arrest? AndI 
am speaking in relation to the time when he responded to Officer Pyle's 
question. A. When he said it was narcotics I took the envelope and open- 
ed it and saw the capsules inside. I then told Nash that he was under 
arrest. 

Q. Prior to that time did you tell Nash that he was restrained in 
any manner? A. No, sir. 
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Q. Prior to that time did you in any manner place a physical restraint 


upon him? A. No, sir. 

Q. Prior to that time could Nash have gone or left the scene ? 

THE COURT: Isn't this duplication, sir? Haven't you gone into 
this, Mr. Troxell? My recollection is that he previously|said he could have. 

MR. TROXELL:: All right. 

THE COURT: Is that right, Officer ? 

THE WITNESS: Yes, sir. 

BY MR. TROXELL: 

Q. Just exactly where in Exhibit 1 was the envelope? A. It was on 
page 35, which I initialed here, with the rubber band used as a marker and 
this brown envelope was under the rubber band. It was extended out here 
like this (indicating). 

MR. TROXELL: May I show the Court? 

THE COURT: You have seen it, Mr. Tinney ? 

MR. TINNEY: Yes, I have seen it, your Honor. 

BY MR. TROXELL: 

Q. And the rubber band was around both of these two books, No. 
land1A? A. Yes, sir. 

MR. TROXELL: I haveno further questions. 

RECROSS EXAMINATION 
BY MR. TINNEY: 

Q. Officer Hilton, this book, the title of which is The Living Talmud, 

or whatever it is, is the book that you are talking about from which 
the brown envelope containing the alleged narcotics came, is that right? 
A. Yes,sir. 

Q. Now, when you first saw this book was this rubber band around 
one or both of these books? A. It was around both books. 

Q. And was the cover, that is, the cover of this Living Talmud, or 
whatever it is, T-a-l-m-ud, like it is now. In other words, facing you? 
A. No, sir, it's not like it was when I first saw it. 

Q. Well, will you show us how it was and show his Honor? A. I 
am speaking of the markings on it because I initialed it, and that wasn't 
on there (indicating). 
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Q. I don't mean that, of course. 

THE COURT: I think Mr. Tinney, Officer, means was the book in 
relation to the envelope and the rubber band, or the two books in relation 
to the rubber band and the little envelope in the position which they are 
now held by you. 

THE WITNESS: Yes, sir, except that this brown envelope was on 
page 35 under the rubber band, your Honor. 

THE COURT: Is that what you meant? 

MR. TINNEY: Yes. Thank you, your Honor. 

BY MR. TINNEY: 

Q. Now, placing this brown envelope under the rubber band in the 
fasion in which you have already described it to have been when you first 
saw these books, you were not able to see, were you, anything that was 
inside of these books? A. No, sir. 

MR. TINNEY: Those are all the questions I have, your Honor. 

FURTHER REDIRECT EXAMINATION 
BY MR. TROXELL: 

Q. After you saw the book and you thumbed through the pages you 
found the envelope, is that correct? A. Yes, sir. 

Q. And he handed you the books freely and voluntar ily ? A. Yes, sir. 

Q. And it was thereafter that you asked him what was -- that Mr. 
Pyle asked the defendant what was contained in the envelope? A. And he 
said narcotics, sir. 

Q. He meaning whom? A. Nash. 

MR. TROXELL: I have no further questions. 

MR. TINNEY: I have no questions. 

THE COURT: You may step down. 

(Witness excused) 

MR. TROXELL: Mr. Pyle. 

Whereupon, 

RAY V. PYLE 


called on behalf of the government, having been duly sworn, was examined 
and testified as follows: 
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DIRECT EXAMINATION 
BY MR. TROXELL: 
Q. Your name, please? A. Ray V. Pyle. 
Q. P-y-l-e? A. P-y-l-e. 
Q. What is your occupation, sir? A. Iam a Metropolitan Police- 
man assigned to the Morals Division. 
Q. What is your assignment, sir -- is your assignment the Morals 
Division now? A. It's Morals Division with Gambling and Liquor Squad. 
Q. Now, directing your attention to May 5, 1960, what was your 
assignment that day? A. I was detailed to the Robbery Squad. 
Q. Doing what kind of work? A. Well, that particu 


lar day we were 
assigned working the pickpocket detail. 


47 Q. I don't want to be too curious about your physical appearance, 


Officer, but you are wearing a beard. Is that for any special reason? 
A. Well, it helps me in my work now. 
Q. All right. Officer, directing your attention again to May 5, 
1960, who was your partner that day? A. Officer Hilton. 
Q. And where were you at about 5:45 that day, 5:45p.m.? A. We 
were together in the vicinity of 14th and U Streets, Northwest. 
Q. Was that in the District of Columbia? A. District of Columbia. 
Q. And what, if anything, occurred? A. We were giving special 
attention to streetcar loading platforms. We had had complaints that 


there had been two or three pickpockets recently there and we were giving 


special attention to that particular platform, which is at the northeast 
corner of U Street. 


Q. And you were concerned with the streetcar going in which 
direction on what street? A. That one should be the one going up U. 

Q. What, if anything, did you observe at that time? |A. There was 
one particular person, who we were never able to identify, we observed 
standing there for quite a while, and as each streetcar approached he 

would make an attempt as if to board the streetcar b 


. noticing 
ample room on the streetcar, he never boarded it. After three streetcars 
had passed we were very curious. 
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Q. What else did you observe? A. As he was there the defendant 
Nash came along. 

Q. And where was the defendant Nash? A. Nash was coming down 
U Street. 

Q. And where did you first see him? A. I first saw him when he was 
about to cross the ‘alley right there, the first alley off of -- that's between 
14th and 13th on U. 

Q. On which side of U? A. That was still on the same northeast 
side. 

Q. That was all in the District of Columbia? A. All in the District 
of Columbia. 

Q. What then occurred after you saw the defendant Nash? A. Well, 
the person that we had been observing on the platform joined him and 
there was a little conversation there. 

Q. And then what happened? A. Well, my partner and I started in 
that direction. Asi we approached them the other person ran up the alley. 
Q. And then what happened? A. After he ran up the alley we 

stopped Nash and my partner did most of the interrogating. 

Q. Did you tell Nash he was stopped and he couldn't leave the 
place? A. No, we just told him we wanted to ask him a couple questions. 

Q. Did you use the word "stop" when you approached him? A. The 
language used I really don't know exactly. But, anyway, we indicated to 
him that we wanted to ask him a few questions. 

Q. And did you indicate anything more to him at that time? A. No. 

Q. At that time what, if anything, occurred? A. Well, as we were 
talking to him my partner asked him concerning a book that he was holding 
in his hand. 

Q. When you say he, you mean the defendant? A. The defendant, 
yes, sir. 

Q. All right. A. The defendant had a paperback novel, two of them 
together in his hand. 

Q. I show you Government's Exhibits 1 and 1A. I ask you to look 
at them and state whether or not you can identify them. A. Yes, this is 
the novel. 


25 

Q. There are two books there, 1 and 1A. A. That's right. This 
one on the top Iam familiar with because I initialed it. 

Q. What happened when you observed that book, which is 1 and 1A 
there? A. Well, my partner asked the defendant what he|was reading 
and the defendant just handed the book to him. 

Q. And what, if anything, did -- A. And as my partner was thumb- 
ing through the book, under this particular rubber band there was a little 
brown package. 

Q. What page is that rubber band on? A. This is page 35. 

Q. What, if anything, happened after your partner, Mr. Hilton, saw 
the package at page 35? A. I asked the defendant what was in the package. 

‘Q. What did the defendant say? A. He said it was narcotics. 

Q. What then happened? A. My partner told him that he was under 
arrest. 


Q. Had your partner, prior to that time, said anything to the defend- 


ant about being under arrest? A. No, not to my knowledge, no. 
Q. Had you said anything to the defendant about being under arrest ? 
A. No. 
Q. Had either one of you placed your hand on the defendant to 
restrain him in any way? A. No. 
Q. Now, the questions which were addressed to the defendant re- 
garding the book and his answers, were his answers given |freely and 
voluntarily? A. They were. 
Q. Were there any offers or promises of reward? A. No. 
Q. Any threats of any kind? A. No kind. 
Q. And the defendant answered your questions freely and voluntar- 
ily? A. He did. 
Q. Now, after the defendant said there were narcoti¢s in the pack- 
age what, if anything, did you or your partner do? A. We placed him in 
the cruiser that we were using. 
Q. First, did you look inside the package? A. No, we didn't open 
it. I didn't open it, no. I don't think the package was opened. 
Q. You don't know whether your partner opened it or not? A. I 
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don't think it was opened. I know it wasn't opened on the street. 
52 Q. Thereafter what happened? A. We took him to No. 13 Precinct, 
where my partner again searched him. 

Q. And what, if anything, occurred as a result of that? A. I don't 
mean again searched him. My partner searched him. That was the 
first search, at 13. Let me correct that. 

Q. What resulted from that? A. He recovered a plastic vial from 
the defendant's pants pocket. 

Q. I show you Government's Exhibit 2 and ask you to look at it 
and state whether'or not you can identify it. A. This is the one. 

Q. Look at the contents too, if you will, sir. A. Well, to make the 
point clear, I never actually looked in it. All I did was initial the envelope 
as it was taken from the book. 

Q. Isee. And what is Government's Exhibit 2? A. This is the 
little paper packet that was taken from here. 

Q. From Government's Exhibit 1 and1A? A. Yes. 

Q. Now, I show you Government's Exhibit 2A. I ask you to look 
at that and state whether or not you can identify that. A. This is the vial 

53 that was taken from his pocket. 

Q. And where was that? A. This was in the defendant's pants 
pocket. 

Q. And where was he? A. This was in No. 13 Precinct when this 
happened. 

Q. When was the vial, 2A, in point of time in relation to the time 
of the arrest, when was that found on the defendant's person? A. Approx- 
imately 6 p.m., I would say. 

Q. 6 p.m.? A. Somewhere in the neighborhood of 6 p.m. 

Q. On May 5th, 1960? A. Yes. 

Q. How far was No. 13 Precinct from the place of the arrest on 
U Street? A. It's about three or four blocks. 

Q. To whom, if anybody, did you or your partner deliver Exhibits 
2and2A A. To Officer Panetta of the Narcotics Squad. 

Q. When you first saw 2 and 2A, first No. 2 on the street, on U 


54 
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Street, and 2A later at No. 13 Precinct, did you observe any stamps of 
any kind at or about the place where the two Exhibits were found? A. I 
did not. 
Q. Iam referring to Treasury Tax Stamps. A. I know. I did not 
see any. 
Q. Were they in a package which contained stamps pf any kind? 
A. I didn't see any stamps at all of any kind. 
Q. Now, were you present when Mr. Panetta addressed any questions 
to the defendant at the Narcotics Squad thereafter? A. No, I didn't stay 
over in the Narcotics Squad. I went back down to the Robbery Squad. 
MR. TROXELL: I have no further questions at this time. 
CROSS EXAMINATION 
BY MR. TINNEY: 
Q. Officer Pyle, you state that you were very curious? A. Very 
curious ? 
Q. Those were your words, isn't that right? A. I said I was very 
curious about what? I mean, I don't follow your question. 
Q. Let me ask you this question. Quoting you exactly, you said 
we stopped Nash, is that right? A. We did, that's right. 
Q. And you told him, you and your partner told him that you wanted 
to ask him a few questions, or words to that effect, isn't that right ? 
A. That's correct. 
Q. And having told him that, you and your partner engaged in certain 
conversation with the defendant Nash? A. We did. 
Q. You were also attempting, of course, to learn the identity of 
the so-called colored man who had fled or at least had left|the scene, 
isn't that right? A. That's correct. 
Q. And at the time that -- while you were talking to Nash and even 
before you had any conversation with Nash you did not, in fact, know the 
defendant Nash, isn't that right? A. No, I didn't know him. 
Q. You knew nothing about him whatsoever, is that right? A. No, 
I did not know Nash. 
Q. And you have already testified that you did not know the other 
man? A. Correct. 
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Q. Concerning the activity of the so-called other man who was on 
the loading platform, you didn't know of your own personal knowledge 
whether he was there for the purpose of boarding a streetcar or not, did 
you? A. No,I did not. 

Q. At least your curiosity was at least aroused, was it not, by 
his actions? A. By his actions. 

56 Q. And that was based upon your experience as a police officer 
detailed to that particular type of work is that right? A. Not exactly by 
experience; the things that we had been told to look for by the older 
policemen. 

Q. Based upon your training and experience you were looking for 
certain actions on the part of persons who might be standing on the loading 
platform, is that right? A. Correct. 

Q. And your suspicions were aroused by this particular man on 
this platform, isn't that right? A. That is correct. 

Q. And so you kept him, at least you did, along with your partner, 
under some type of observation? A. We did. 


Q. And when you got out of your cruiser you proposed, or at least 


you or your partner together , acting in concert, proposed to question 
this man, isn't that right? A. We had. 

Q. And up to the present time you don't know the identity of that 
man even today, do you? A. No,I do not. 

Q. Do you know the destination of the streetcars which travel in 
a westerly direction on U Street? A. No,I don't. 

57 Q. Do you know what they are marked? A. Calvert Street, I 
think, and the other one is something Florida Avenue. I really don't know 
too much about that particular line. 

Q. So you actually don't know whether or not the cars which travel 
in a westerly direction on U Street have any destination at all other than 
Calvert Street, isn't that right? A. No,I have never ridden it too much. 

Q. What did you say? A. I have never ridden that line too much. 

Q. Never been on that line? A. I say I have never ridden that 
particular line too much. 
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Q. I see. Now, coming down to the brown envelope, it is your testi- 


mony , is it not, that this envelope was not opened on the street? A. To 
my knowledge it wasn't. 
Q. You were present the entire time, were you not? A. Yes,I 


Q. And you did not leave the presence of Officer Hilton after you 
and Officer Hilton had had some conversation with the defendant Nash, 
isn't that right? A. No,I didn't leave him. 

Q. You stayed with the defendant Nash? A. I did. 

Q. Isn't that true? A. I did. 

Q. And you proceeded, along with your partner and Nash, to the 
Precinct, isn't that right? A. Correct. 

Q. And how did you go to the Precinct? A. Cruiser. 

Q. During all of that time where was the defendant Nash, during 
the trip that you made to the Precinct? Was he in the front seat or the 
back seat? A. He was in the back seat. 

Q. Was anybody back there with him? A. I believe/I was in the 
back with him. I think my partner was driving. I don't recall exactly, 
but I think that is the way it was. 

Q. Were you driving a Metropolitan Police car or a|private vehicle ? 
A. That's right, Metropolitan Police car. 

Q. Did you identify yourself in any fashion as a police officer 
when, as you say, you stopped the defendant Nash? A. I will have to 
think a minute. I don't remember exactly the words that we used or what 
was spoken. It's been a long time ago. 

Q. Let me be specific, while you are thinking about that. Did you 
take your badge out and say, "I am a police officer," or, as 
officers"? A. I don't think my badge was taken out until he was placed 


e are police 


under arrest. 
Q. And you were dressed in what type of clothes? You were not 
in uniform, were you? ‘A No. 
Q. When you and your partner were talking to Nash up on U Street 
did you see the books too? A. I did. 
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Q. And it's your testimony that you only saw one book, what 
appeared to be one book, at that time? A. At the time, yes. 

Q. And at that time you hadn't -- let me withdraw that and put the 
question this way.! At the time that you were talking to Nash did you have 
any information concerning any offense that this defendant had committed? 

THE COURT: At what point? 

BY MR. TINNEY: 

Q. At the time that you were actually having this conversation and 
just prior to the conversation did you have any personal knowledge that 
this defendant had committed any offense? A. If I recall correctly, my 

60 partner made some type of remark as to who he was or what he 
was or something|like that. We have a lot of conversation in the day's 
work, so I can't remember every word that you pass between you. 

Q. Certainly. Let me ask you this question. At the time that you 
stopped, using your own words, that you stopped the defendant Nash, was 


he committing any offense in your presence at that time? A. No, he 


wasn't. 

MR. TINNEY: Those are all the questions I have, if your Honor 
please. 

THE COURT: When you say you stopped him, what do you mean? 
What did you do and what did you say, Officer ? 

THE WITNESS: Your Honor, the way it happened is, we approached 
him. My partner reached him before I did because my attention was 
drawn chiefly to the other person who was getting away. I walked up to 
the mouth of the alley. My partner was already with the defendant then, 
and I am trying to’ see if I have at least a ghost of a chance of catching 
the other person, which when I got up there I could tell that I couldn't. 
So, actually, my partner had him under -- had mostly stopped him before 
I got back. 

THE COURT: When you say stopped him are you deducting from 
what you say or are you reconstructing -- in other words, did you stop 

61 him yourself, sir? 
THE WITNESS: No, I did not. 
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THE COURT: Who opened the conversation, if any conversation, 
with the defendant, sir ? 
THE WITNESS: My partner did. 
THE COURT: And at that time were you engaged in| what you just 
stated, namely, looking to see if you had a chance to get this other man? 
THE WITNESS: That's correct. 
THE COURT: And did there come a time thereafter when you 
returned or -- 
THE WITNESS: I will say a half minute later I was back with my 
partner along with the defendant. 
THE COURT: And at that time what was transpiring between the 
defendant and your partner? 
THE WITNESS: My partner was asking him questions. 
THE COURT: And when you say stopped, that's what you mean, 
what you have just told me? 
THE WITNESS: Yes, sir. 
THE COURT: Are you through, Mr. Tinney ? 
MR. TINNEY: I want to ask this question, subject to objection, of 
course. 
BY MR. TINNEY: 
Q. When you came back from what you were doing independently 


62 of your partner, you saw your partner and Nash engaged in some 


conversation, is that right ? A. That's correct. 
Q. Was the defendant free to leave when you came back? A. As 
far as I was concerned he was. 
Q. You say that you looked up into the alley to determine whether 
or not you had a ghost of a chance, or words to that effect, of catching 
the man who had left the scene? A. That's right. 
Q. Ifthe defendant Nash had left the scene when you came upon 
him and Officer -- your partner engaged in conversation, if he had left 
would you have stopped him? 
THE COURT: Let me interrupt you. I do not understand you, Mr. 
Tinney. Are you asking him at the time when he and his partner originally 
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came from the point where the defendant -- to the point where the defendant 
and this other colored man were, if the defendant had taken flight at that 
time would he have tried to stop the defendant ? 

MR. TINNEY: No, sir, if your Honor please. 

THE COURT: Iam confused. Then straighten me out. 

BY MR. TINNEY: 

Q. I mean to say this. I am asking you, Officer, whether or not, 
when you discovered that it would be no use in attempting to chase the 
other man and you came back on the scene where your partner was talk- 
ing with Nash, if he had attempted to leave would you have stopped him? 

63 A. Well, I can't truthfully answer that. I don't know what I would 
have done under the circumstances. 

MR. TINNEY: Very well. 

THE COURT: Did he try to leave, sir? 

THE WITNESS: No, sir, he did not try to leave. 

REDIRECT EXAMINATION 
BY MR. TROXELL: 

Q. When, in relation to your return from the alley after you dis- 
covered you couldn't catch the other man, when, in relation to that event, 
was the defendant Nash placed under arrest by either you or your partner ? 
A. That was after he answered the question what was in the packet. 


When he said it was narcotics he was placed under arrest. 
Q. Prior to that time was the defendant under arrest? A. No, 


he wasn't under arrest. 

MR. TROXELL: No further questions. 

THE COURT: Anything further ? 

MR. TINNEY: I don't want to belabor the point. 

THE COURT: Mr. Tinney, I think you are being very reasonable. 
You certainly have a right to ask questions. 

MR. TINNEY: I want to ask one or two questions in regard to what 

he just said. 

THE COURT: You may, sir. 
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RECROSS EXAMINATION 
BY MR. TINNEY: 

Q. When you say that he wasn't under arrest, you mean that he 
wasn't under any type of restraint? In other words, nobody told him 
that he couldn't leave? A. No, nobody had actually told him he couldn't 
leave. 

Q. And nobody had hold of the defendant? A. No, nobody had their 
hands on him. 

Q. Now, one other question that just occurred to me. Were any 
persons gathered there while you were engaged in conversation with the 
defendant? A. Any what? 

Q. Any people who were walking up and down the street? A. No, 
it was very quiet. 

Q. No passersby? A. No, it was very quiet. 

Q. No one stopped? A. Not to my knowledge, no. I don't recall 
anybody stopping at all. 

Q. Had the defendant or had you or your partner stayed in the same 
spot or had you moved to the side of the street in any fashion? A. We 


had walked a little bit further down and were ceaak: opposite, 
it was the other alley, right at the entrance of the other 


ley. There is 
two alleys, one on each side of the theater. We had casually moved to the 
side there, and it didn't seem to attract any attention. 
Q. And people were able to move freely? A. Sure, 
Q. To and fro, is that right? A. That's correct. 
MR. TINNEY: Those are all the questions I have, if your Honor 
please. 
MR. TROXELL: No further questions. 
THE COURT: All right, Officer. 


(Witness excused.) 
* * 


Washington, D. C. 
July 22, 1960 
* * * * * 
THE DEPUTY CLERK: Ulysses E. Nash. 
OPINION OF THE COURT 
THE COURT: This matter, the trial of Ulysses E. Nash, was 
completed last evening about 4:20, I believe, and the Court took the 
matter under consideration overnight. 
The Court has concluded as follows. At the conclusion of the 


government's case counsel for the defendant moved for a directed ver- 
dict. The motion of the defendant's counsel was based on the contention 
that the evidence lof the government flowed from an illegal arrest made 
without probable cause and that the evidence was, therefore, inadmissible. 


The Court denied the motion with leave to renew. Defendant thereupon, 
through his counsel, advised the Court that the defense would put in no 
evidence and rested. The motion for a directed verdict for the defendant 
was renewed at this point. Counsel for the defendant and the government 
were heard at length by the Court. 

I believe, and indeed believe counsel for both sides concur, that 
the determination of this matter is dependent on a conclusion as to whether 
or not the statements made by the defendant to the officers and the evidence 
given the officers, the book containing the narcotics, at the place where 
the officers first engaged the defendant in conversation, were received 

122 prior to the arrest of the defendant or subsequent thereto. 

The facts are not challenged. Indeed, the only testimony is that of 
the government witnesses. 

I find from all the evidence that the actions of the police officers 
under all of the circumstances were warranted. I find that this is not a 
case of an illegal arrest and subsequent search and seizure. I find that 
the evidence in this case was not obtained from the defendant after arrest 
without probable cause. I further find that the statements of the defend- 
ant and the evidence obtained were in possession of the officers prior to 
the arrest; further, that the statements and evidence were lawfully obtained 
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by the officers and, therefore, properly received in evidence. I likewise 
find that at the time of the arrest the officers were possessed of sufficient 
evidence to constitute probable cause for the arrest. Indeed, failure to 


arrest at the time of the arrest under the facts here would 


have made the 


officers guilty of dereliction of duty. At the time of the arrest the defend- 
ant was violating the law in being in possession of contraband, namely, 


narcotics. Hence the duty to arrest was clear. 


It should be noted that the evidence in this case was obtained at 
two different times and places. Certain of the narcotics received in 
evidence were obtained by the officers as a result of search at the precinct 
123 immediately after the arrest, and no objection is or could be made 


thereto, save that the arrest be held to be without probable 
I have found not to be the fact. 


cause, which 


I repeat that the evidence was lawfully obtained and is sufficient 


to prove guilt beyond a reasonable doubt. 
I, therefore, find the defendant guilty as charged, order that he be 


committed, and the case be referred to the Probation Offic 


sentence report. 
(Thereupon, trial stood concluded.) 


[ Filed July 22, 1960.] 
VERDICT 


er for pre- 


On this 22nd day of July, 1960, came the parties aforesaid, in manner 
as aforesaid, before the Court in this cause, the hearing of which was 


respited yesterday. 


It is adjudged by the Court that the defendant is guilty as charged. 


The case is referred to the Probation Officer of the 
defendant is remanded to the District of Columbia Jail. 
By direction of 


R. B. Keech 
Presiding Judge 
Criminal Court #2 


* * * 


Court, and the 
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JUDGMENT AND COMMITMENT 
On this 23rd day of August, 1960, came the attorney for the govern- 


ment and the defendant appeared in person and by counsel, William A. 


Tinney, Esquire, and it appearing to the Court that on the Ist day of 
August, 1960, there was filed an information setting forth a prior con- 
viction of the defendant on October 2, 1956, and the defendant having 
affirmed in open Court that he is identical with the person previously 
convicted. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty|and a finding of guilty of the offense of Violation of 
Title 26, U. S. Code, Sectior. 4704a and Violation of Title 21, U. S. Code, 
Section 174 as charged and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Five (5) years on count one; Ten (10) years 
on count two; said sentence by the counts of the indictment to run con- 
currently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ R.B. Keech 
United States District Judge. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Where the uncontroverted evidence reveals the following: 
that two police officers were assigned to observe activities on a 
streetcar loading platform where there had been recent rob- 
beries; that they observed a person acting in a suspicious man- 
| ner indicating the possibility that he was a pickpocket, and 
| later observed that person approach appellant and walk with 
| appellant who was known to the police officers as being a drug 
| user or addict; that upon inquiry appellant first denied knowl- 
edge of the activity of the suspicious stranger; that during this 
| questioning appellant was not under restraint, was free to go 
| and answered questions freely and voluntarily ; that in response 
to a question regarding what he was reading appellant 
| handed to one of the police officers certain books, one of which 
contained what appellant freely and voluntarily identified as 
narcotics, and later again freely and voluntarily admitted pos- 
| session of illegal narcotics, in the opinion of the appellee the 
following questions are presented: 

(1) May a police officer interrogate persons in public; and 

(2) May an arrest be based upon probable cause resulting 
from such questioning? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16015 


Uxyssrs E. Nass, APPELLANT 
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Unitep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THB 
DISTRIOT OF COLUMBIA : 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a two-count indictment with vio- 
lation of the narcotic statutes. The first count charged that 
appellant on May 5, 1960 purchased not in or from the original 
stamped package narcotic drugs, that is, 52 capsules contain- 
ing 8 mixture totalling about 2,970 milligrams of heroin hydro- 
chloride, quinine hydrochloride, milk sugar and mannitol. . The 
second count charged that the appellant facilitated the con- 
cealment and sale of the same narcotic drugs after such drugs 
had been imported, with the knowledge of appellant into the 
United States, contrary to law (J.A.1). The case came on for 
trial in the District Court on July 20, 1960. Appellant waived 
jury trial (R. 3-6). The court below found the defendant 
guilty as charged on July 22, 1960. (J.A. 34-35). Appellant 

(1) 
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‘was sentenced on August 23, 1960 to serve five years on Count 
One and ten years on Count Two, the sentences to run concur- 
rently by the counts (J.A. 36). The appeal was timely noted. 

Glen A. Hilton and Ray V. Pyle, Metropolitan Police De- 
partment Officers, normally assigned to the Narcotic Squad, 
were acting on a special pickpocket detail on May 5, 1960 
(J.A. 4, 23). They were assigned that day to observe activity 
on a streetcar platform at Fourteenth and U Street, NW., 
Washington, D.C. (J.A. 4, 23). There had been three pick- 
pocket robberies at that place recently (J.A. 23). That day at 
about 5:45 p.m., Officers Hilton and Pyle observed a 25-year- 
old man acting in a suspicious manner on the streetcar loading 
platform at Fourteenth and U Street, NW. The man was 
loitering (J.A. 5). The man appeared to endeavor to board 
three trolleys which passed by. He appeared to enter the 
crowd entering the trolleys but never actually boarded the 
cars (J.A. 5, 23). Eventually the man who was acting in 3 
suspicious manner crossed the street to the sidewalk where he 
joined appellant at or near the Republic Gardens Restaurant. 
(J.A. 5, 23). Appellant was known to Officer Hilton as being 
a drug user or addict (J.A. 7, 14). 

After the stranger joined Nash, the two walked together 
about 30 yards along U Street (J.A. 13, 17). Officers Hilton 
and Pyle approached the stranger and appellant. The stranger 
ran up an adjacent alley. (J.A. 5,18). Officer Pyle followed 
the stranger into the alley (J.A. 30) and Officer Hilton ap- 
proached appellant. 

*. Officer Hilton walked up to appellant and identified himself 
as being a police officer. Appellant appeared to be in a dazed 
condition and his eyes were glassy (J.A.5). Hilton inquired of 
appellant regarding the recency of appellant’s use of narcotics 
(J.A. 5). Hilton then inquired of appellant regarding the 
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identity of the man who had just bolted up the alley after hav- 
ing been with the appellant on the sidewalk. (J.A. 5, 24). 

In response to Hilton’s question about the stranger, appel- 
lant twice declared that he did not know the fellow. (J.A. 5). 

Officer Hilton observed that appellant had some books in 
his hand and asked appellant what he was reading. (J.A. 
5, 14, 15). Appellant’s response was that he was reading a 
book on Greek or Arabic and voluntarily handed two paper 
bound books to Officer Hilton (J.A.5). The latter then started 
to thumb through the books (J.A. 6, 16, 25). In so doing Of- 
ficer Hilton came to a rubber band at page 35 of the first or top 
book. (J.A. 5, 16, 25). Under the rubber band was a small 
brown envelope (J.A. 6, 16,25). 

At this point of time Officer Pyle had returned to where Offi- 
cer Hilton and appellant were standing and asked appellant 
what was in the envelope. The response by appellant was 
“narcotics.” (J.A. 6, 20, 22,25). At the time that appellant 
Nash informed Officers Pyle and Hilton that the envelope con- 
tained narcotics he was not under arrest. In fact, he had re- 
sponded to the questions of Hilton and Pyle freely and volun- 
tarily without having been touched and in such manner as 
afforded appellant the opportunity to leave the scene of the 
questioning. (J.A. 6, 14, 19, 22, 25, 32). Prior to appellant’s 
statement that the package contained narcotics, he was under 
no form of restraint (J.A. 6, 20). In fact, he was free to go at 
will. (J.A. 6, 14, 19, 32). Appellant was arrested only after 
he identified the contents of the envelope as being narcotics. 
(J.A. 7, 20, 25, 32). ; 

Hilton first saw Nash and the unidentified stranger together 
at about 5:50 or 5:55 p.m. on May 5, 1960 (J.A. 8). Hilton 
started to converse with appellant at about 5:58 and 6:00 p.m. 
(J.A. 8). After the arrest appellant was taken to No. 13 Pre- 
cinct by Officers Hilton and Pyle and the three arrived there 
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about 6:05 pm. At No. 13 Precinct Nash was searched and 
was found to have in his personal possession a vial containing 
two capsules (J.A. 9). The envelope which was found in the 
books handed to Officer Hilton by Nash contained 50 capsules, 
one of which was broken. The capsules contained in the vial 
and the brown envelope were found to contain 2,970 milligrams 
of powder including 8.73% heroin hydrochloride, 10.2% qui- 
nine hydrochloride and the balance milk sugar and mannitol. 
(R. 74, 75). Heroin hydrochloride is a narcotic drug derived 
from opium (R. 74). The narcotics here involved were not in 
or from the original stamped package (J.A. 11, 27). 

Prior to the arrest of appellant, which occurred after he had 
identified the contents of the envelope as being narcotics, there 
had been no restraint imposed upon him (J.A. 6, 20), no offers 
of reward (J.A. 25), no promises (J.A. 6, 25), no touching of 
the appellant (J.A. 6, 25), no threats (J.A. 25), and his re- 
sponses including the handing over of the books upon inquiry 
were all made freely and voluntarily (J.A. 5, 6, 22,25). Prior 
to the arrest appellant could have left the-scene (J.A. 6, 14, 
19), but he did not endeavor to do so (J.A. 32). Moreover, in 
approaching appellant, Officer Hilton did not stop him (J.A. 
18, 30). Officer Hilton merely inquired of appellant regarding 
the fleeing stranger. Then the colloquy occurred concerning 
the book beginning with Officer Hilton’s inquiry concerning 
what appellant wasreading (J.A. 5). 

The presiding judge below, the Honorable Richmond B. 
Keech, after hearing testimony on July 20, 1960 and July 21, 
1960 made the following findings and drew the following con- 
clusions on July 22, 1960: 

“At the conclusion of the government’s case counsel for 
the defendant moved for a directed verdict. The motion 
of the defendant’s counsel was based on the contention 
that the evidence of the government flowed from an il- 
legal arrest made without probable cause and that the 
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evidence was, therefore, inadmissible. The Court denied 
the motion with leave to renew. Defendant thereupon, 
through his counsel, advised the Court that the defense 
would put in no evidence and rested. The motion for 
a directed verdict for the defendant was renewed at this 
point. Counsel for the defendant and the government 
were heard at length by the Court. 

“T believe, and indeed believe counsel for both sides 
concur, that the determination of this matter is depend- 
ent on a conclusion as to whether or not the statements 
made by the defendant to the officers and the evidence 
given the officers, the book containing the narcotics, at 
the place where the officers first engaged the defendant 
in conversation, were received prior to the arrest of the 
defendant or subsequent thereto. The facts are not 
challenged. Indeed, the only testimony is that of the 
government, witnesses. 

“T find from all the evidence that the actions of the 
police officers under all of the circumstances were war- 
ranted. I find that this is not a case of an illegal arrest 
and subsequent search and seizure. I find that the evi- 
dence in this case was not obtained from the defendant 
after arrest without probable cause. I further find that 
the statements of the defendant and the evidence ob- 
tained were in possession of the officers prior to the ar- 
rest; further, that the statements and evidence were 
lawfully obtained by the officers and, therefore, properly 
received in evidence. I likewise find that at the time of 
the arrest the officers were possessed of sufficient evi- 
dence to constitute probable cause for the arrest. In- 
deed, failure to arrest at the time of the arrest under 
the facts here would have made the officers guilty of 
dereliction of duty. At the time of the arrest the de- 
fendant was violating the law in being in possession of 
contraband, namely, narcotics. Hence the duty to arrest 
was clear. 

“It should be noted that the evidence in this case 
was obtained at two different times and places. Certain 
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of the narcotics received in evidence were obtained by 
the officers as a result of search at the precinct immedi- 
ately after the arrest, and no objection is or could be 
made thereto, save that the arrest be held to be without 
probable cause, which I have found not to be the fact. 

“T repeat that the evidence was lawfully obtained and 
is sufficient to prove guilt beyond a reasonable doubt. 

“I, therefore, find the defendant guilty as charged, 
order that he be committed, and the case be referred 
to the Probation Officer for presentence report.” (J.A. 
34-35). 

STATUTES INVOLVED 


26 U.S. Code 4704(a) provides: 


Packages (a) General requirement. It shall be un- 
lawful for any person to purchase, sell, dispense, or dis- 
tribute narcotic drugs except in the original stamped 
package or from the original stamped package; and 
the absence of appropriate taxpaid stamps from nar- 
cotic drugs shall be prima facie evidence of a viola- 
tion of this subsection by the person in whose posses- 
sion the same may be found. 


21 U.S. Code 174 provides: 


Penalty; evidence. Whoever fraudulently or know- 
ingly imports or brings any narcotic drug into the United 
States or any territory under its control or jurisdiction, 
contrary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, concealment, 
or sale of any such narcotic drug after being imported 
or brought in, knowing the same to have been imported 
or brought into the United States contrary to law, or 
conspires to commit any of such acts in violation of 
the laws of the United States, shall be imprisoned not 
less than five or more than twenty years and, in ad- 
dition, may be fined not more than $20,000. For a 
second or subsequent offense (as determined under sec- 
tion 7237(c) of the Internal Revenue Code of 1954), 
the offender shall be imprisoned not less than ten or more 
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than forty years and, in addition may be fined not more 
than $20,000. | 

Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorized conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 
4.D.C. Code 140 provides: 


Arrests without warrant. The several members of 
the police force shall have power and authority to im- 
mediately arrest, without warrant, and to take into 
custody any person who shall commit, or threaten or 
attempt to commit, in the presence of such member, or 
within his view, any breach of the peace or offense di- 
rectly prohibited by Act of Congress, or by any law or 
ordinance in force in the District, but such member of 
the police force shall immediately and without delay, 
upon such arrest, convey in person such offender before 
the proper court, that he may be dealt with according to 
law. 

SUMMARY OF ARGUMENT 


A. The prearrest questioning of appellant was justified by 
the circumstances of the case. In fact, it was the duty of the 
officers to make inquiry of the appellant. This was the case 
because of the appellant’s associations with a person suspected 
of robbery. 

B. The disclosures of appellant during this questioning sup- 
plied probable cause for appellant’s arrest. This is the case 
because appellant’s voluntary responses to legitimate questions 
revealed his possession of illegal narcotics. 

C. The subsequent arrest was based upon probable cause. 

D. Appellant acted freely in answering questions prior to 
his arrest. 

E. The case of Henry v. United States, 361 U.S. 98 (1959), 
relied upon by appellant supports the position of appellee. 
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ARGUMENT 
A. It was proper for the officers to interrogate appellant 


On May 5, 1960, Officers Glen A. Hilton and Ray V. Pyle 
were assigned to observe a streetcar platform at Fourteenth 
and U to detect pickpocket robberies. This assignment re- 
sulted from a number of recent robberies in that area (J.A. 4, 
28). They saw a man loitering at the streetcar platform (J.A. 
5). They observed the same person acting in a suspicious man- 
ner in the manner of a pickpocket (J.A. 5, 23) and thereafter 
they observed the man approach the appellant and speak to 
him. In fact the suspicious person was observed walking with 
appellant. When the officers approached appellant, the 
stranger bolted and ran (J.A. 5,18). Officer Pyle pursued the 
stranger and Hilton approached appellant. Hilton, after 
identifying himself, inquired of appellant regarding the 
identity of the stranger. It was Officer Hilton’s right to make 
such inquiry. In fact, it was his duty to inquire of appellant 
regarding the stranger. Lee v. United States, 95 U.S. App. 
D.C. 156, 221 F. 2d 29 (1954). Appellant responded to Officer 
Hilton’s inquiry by denying knowledge of the stranger (J.A. 5). 
At that point Officer Hilton observed that appellant held two 
books in his hand. Officer Hilton inquired regarding what ap- 
pellant was reading. Coupled with appellant’s response was 
appellant’s action of handing the two books to Officer Hilton 
(J.A. 5). Officer Hilton then started to thumb through the 
books (J.A. 6, 16, 25) and came to a rubber band at page 35 
of the first book (J.A. 6, 16,25). At this point Officer Pyle had 
returned from his unsuccessful endeavor to locate the stranger 
and Pyle noticed a coin envelope in the book which appellant 
had handed to Hilton. Upon Pyle’s inquiry, regarding what 
was in the envelope, appellant responded saying the contents 
were narcotics. (J.A. 6, 20, 22, 25,32). Thereafter, according 
to the testimony of both police officers, appellant was placed 
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under arrest. It was later chemically determined that the 
information furnished the officers by appellant was correct, 
that is, that appellant had been in possession of narcotic drugs 
at the time that he was approached by Officer Hilton. The 
narcotic drugs consisted of 52 capsules, one of which was 
broken, containing a mixture of heroin hydrochloride, quinine 
hydrochloride, milk sugar and mannitol. 

Between the time that Hilton first spoke to Nash and the 
arrest of Nash, Nash was free to leave the scene. During that 
interval also neither of the officers touched Nash and Nash’s 
“Tesponses to questions including the handing over of the books 
were given freely and voluntarily. He was under no form of 
restraint (J.A. 6, 20) until the time of his arrest which was after 
he identified the contents of the envelope in the book (J.A. 
7, 20, 25, 32). Appellant in his brief refers to Jackson v. United 
States, 146 A. 2d 577 (Mun. Ct. App. D.C. 1959) and Larkin v. 
United States, 144 A. 2d 100 (Mun. Ct. App. D.C. 1958). The 
Larkin and Jackson cases clearly support the action of the offi- 
cers in the instant case. In the Larkin case the officers asked 
the appellant to “Come down to police headquarters the fol- 
lowing morning.” In response to that request the appellant did 
go to police headquarters the following day and was sub- 
jected to the identification by the complaining witness. After 
the complaining witness had identified Larkin as being his 
sodomy assailant, Larkin admitted complicity in the offense 
and thereafter he was arrested. The Court said that Larkin 
was not under arrest until after the complaining witness had 
made his statement and Larkin had admitted complicity. It 
is important to note that in the Larkin case the appellant was 
not questioned on the street, as was Nash in the case at bar, 
but was invited to police headquarters for questioning. 

The Larkin case was affirmed by a division of this Court in 
an unpublished opinion dated July 14, 1959, however, the July 
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14, 1959 opinion was withdrawn and vacated. See Larkin v. 
United States, 281 F. 2d 72 (USCADC 1960). In this opinion 
the Court reversed the judgment below and ordered that the 
judgment of conviction be set aside and the case remanded to 
the Municipal Court for further proceedings. In that judg- 
ment this Court did not deal with the issue of the right of the 
police to question a potential defendant. Consequently it ap- 
pears that the judgment of the Municipal Court of Appeals, 
Larkin v. United States, 144 A. 2d 100, (Mun. Ct. App. D.C. 
1958), cited above, on the issue of the right of the police to 
question a person, remains undisturbed. 

Somewhat the same situation prevailed in Jackson v. United 
States, supra. There the appellant was taken to police head- 
quarters after he was invited to go there by a police officer and 
at police headquarters Jackson was questioned about the theft 
of some one dollar bills and he was found to be in possession of 
one of the stolen bills. Thereafter, he was arrested. The ac- 
tion of the police in the Jackson and Larkin cases clearly sup- 
ports what was done in the instant case. In the case at bar the 
inquiry of the police occurred in a public place. Nash was not 
required to go to police headquarters in order to permit the 
police to make their inquiry. During the course of the ques- 
tioning the book which Nash was carrying was found to con- 
tain an envelope which Nash voluntarily identified as contain- 
ing narcotic drugs. The police had a right to make the in- 
quiry, in fact, it was their duty todoso. Lee v. United States, 
supra. 

The Court’s attention is drawn to Ellison v. United States, 93 
US. App. D.C. 1, 206 F. 2d 476 (1953). In Ellison the offi- 
cers learned that a drug store had been broken into at Wisconsin 
Avenue and Albemarle Street, NW. Certain narcotic drugs 
were known to have been stolen from the drug store. They 
knew that Ellison had committed a similar act a year or so 
before. They also knew that Ellison resided nearby. They 
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went to Ellison’s home. Before entering they saw certain 
empty drug bottles and loose cigarettes outside the house. On 
the basis of these facts they asked to see Ellison. They were 
admitted. They went to the second floor of the house. Elli- 
son was arrested and the subsequent search revealed large quan- 
tities of narcotic drugs said by Ellison to have been stolen from 
the drug store in question. The Court held that the question- 
ing of Ellison was proper and that the police acted with prob- 
able cause in making the arrest so that the subsequent search 
incident to the arrest was proper. 

In Green v. United States, 104 U.S. App. D.C. 23, 259 F. 2d 
180 (1958), two officers crusing in the area of North Capitol 
and R Street, N. W. observed a known addict and Green walk- 
ing on the sidewalk. The officers came abreast of the two men 
and asked them to come to the car. The addict complied. 
Green, theretofore unknown to the officers, bolted and ran 
away. He was arrested after he attempted to enter a nearby 
dwelling. Green’s arrest was based upon the offense of at- 
tempted unlawful entry. The Court followed the Lee case 
principle, holding that the officers had the right to speak to the 
addict and Green because of their responsibilities, their basic 
right to ask questions, and the circumstances observed prior to 
the questioning. 

To like effect is Ellis v. United States, 105 U.S. App. D.C. 
86, 264 F. 2d 372 ( 1959), cert. denied, 79 S. Ct. 1129. There, 
the officers mindful of a description of a suspect, first stopped 
defendant on the street (because he fitted the description), 
and questioned him. Nervousness on the part of defendant 
was observed. He was told to remove his hands from his 
pockets. A bulge was noted in one pocket. The subsequent 
search revealed presence of stolen property in the pocket. 
The court concluded, in affirming, that the police procedures 
were proper. 

In Bell v. United States, — U.S. App. D.C. —, 280 F. 2d 
717 (1960), the following facts were before the Court. An un- 
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marked police car happened to be stopped near where a house- 
breaking had occurred and a woman was being choked by the 
housebreaker. The officers in the car heard the victim scream 
and cry out. Then the officers saw appellant run out of an 
alley near the point where the screams originated. Upon see- 
ing the officers, appellant slowed to a walk. One of the officers 
“stopped appellant, showed him his badge and identified him- 
self as a police officer.” Appellant was questioned. He told the 
officer that he was on his way home from a party but it was 
noted that the direction he was taking was not toward the place 
appellant said he lived. The officer took appellant with him 
toward the car with the intention of holding him until they 
checked on the distress call. As they reached the patrol car, 
appellant struck the officer and fled. The officer pursued ap- 
pellant and arrested him after shooting and wounding him. 
Appellant was identified by the complaining witness. Appel- 
lant’s attack on the validity of the arrest was held by the court 
to have been frivolous. 


The court held that there was an abundance of probable 
cause resulting from “seeming flight” which was connected with 
the cries forhelp. Thecourt said: 


“When the officers heard screams for help at 4: 30 a.m. 
and at once saw appellant running near the point from 
which the cries came, minimum prudence and diligence 
dictated that the person in seeming flight be stopped and 
interrogated. * * * The action of the police was no 
more than to ‘approach, confront and interrogate’ 
appellant.” 

The court in the Bell case concluded with the expression of 
the view that the appeal was plainly frivolous and should be 
dismissed as such. Note that the officers in Bell, stopped the 
appellant and brought him to the police car. No such stopping 
or moving occurred with reference to Nash in the case at bar. 

Three members of this Court writing an opinion which con- 
curred in part and dissented in part in Trilling v. United States, 
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104 US. App. D.C. 159, 182, 260 F. 2d 677 (1958), had the fol- 

lowing to say about the responsibilities of police officers: 
“At least one of the prime functions, if not the prime 
function, of the police is to investigate reports of crime 
or the actual commission of crime. The usual, most use- 
ful, most efficient, and most effective method of investi- 
gation is by questioning people. Itis all very well to say 
the police should investigate by microscopic examina- 
tion of stains and dust. Sometimes they can. But of 
all human facilities for ascertaining facts, asking ques- 
tions is the usual one and always has been. The Courts 
use that method * * *” 


The trial court, below, followed this view in the case of 
Nash: 


“I further find that the statements of the defendant 
and the evidence obtained were in possession of the 
officers prior to the arrest; further that the state- 
ments and evidence were lawfully obtained by these 
officers * * *” (J.A. 34, 35). 


B. The disclosures of appellant during the questioning 
supplied probable cause for his arrest 

Officer Hilton addressed questions to appellant regarding 
the identity of the suspected robbery. The course of this in- 
quiry broadened out into a query concerning the books which 
appellant was carrying. This in turn resulted in Officer Pyle 
asking defendant about the contents of the envelope within 
the top book. Appellant responded to the question by identi- 
fying the character of the contraband in the envelope. In so 
doing he acted freely and voluntarily, without restraint and 
he was free to leave the premises. His responses clearly in- 
dicated guilt of the offense of unlawfully possessing narcotic 
drugs. Thereafter, he was arrested. His admissions were a 
sufficient basis for probable cause to believe that he was com- 
mitting an offense in the presence of the officers, Rabinowitz 
v. United States, 339 US. 56 (1950); Brinegar v. United 
States, 338 U.S. 160 (1949) ; Carroll v. United States, 267 US. 
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132 (1925). In accord, see Larkin v. United States and Jack- 
son v. United States, supra. 


C. The Arrest Was Based Upon Probable Cause 


The officers testified that they did not arrest appellant until 
after he admitted the possession of narcotics. The arrest fol- 
lowed the admission. Therefore, the arrest. was based upon 
pre-existing probable cause. Fisher v. United States, 92 US. 
App. D.C. 247, 205 F. 2d 702 (1953), cert. denied, 346 US. 872 
(1953). In the Fisher case, the probable cause was supplied by 
what the officers observed through an open door at the rear of 
a shop. 

In Lee v. United States, 95 U.S. App. D.C. 156, 221 F. 2d 29 
(1954), the probable cause consisted of the following knowl- 
edge: that a murder had been committed and property had 
* been stolen; information that appellant Lee would attempt 
to sell jewelry on U Street in the District of Columbia. The 
observation of Lee and a companion in an automobile at the 
indicated place. Lee and the companion were directed to step 
out of the car. As they did so, the defendant Lee dropped a 
napkin into the street between the car and the curb. The 
napkin contained eleven rings and a cuff link not from the scene 
of the murder but stolen from a jewelry salesman’s car. The 
Lee case not only stands for the principle that the police may 
and must question a person under such circumstances, but it 
also indicates that there was an abundance of probable cause 
for the arrest in the instant case. 

In accord is Bell v. United States, — U.S. App. D.C. —, 280 
F.2d 717 (1960). The facts of the Bell case have been reviewed 
supra. The court said in that case that when the officers heard 
screams for help at 4:30 a.m. and at once saw appellant running 
near the point from which the cries.came, the officers were 
obliged to stop the appellant and interrogate him. The court 
in Bell then stated: 
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“When his statement that he was on his way home from 
a party was found not to coincide with the direction of 
his travel, further investigation was called for to deter- 
mine whether appellant’s seeming flight was connected 
with the cries for help. At this juncture there was 
abundant probable cause for arrest. Indeed, it would 
have been an astonishing lack of sound judgment for 
the police to act otherwise. The action of the police 
was no more than to ‘approach, confront and interro- 
gate’ appellant.” 

The court concluded the Bell decision with a statement that 

the appeal was frivolous and should be dismissed as such. 
The trial court below said with reference to Nash: 

“Indeed, failure to arrest at the time of arrest, under 

the facts here would have made the officers guilty of der- 
eliction of duty. At the time of the arrest the defend- 
ant was violating the law in being in possession of con- 
traband, namely, narcotics. Hence the duty to arrest 
was clear.” (J.A. 34-35). 

The court also referred in the findings to the fact that appel- 
lant put in no evidence, that the only testimony was that of 
Government witnesses, and that the facts reported were un- 
challenged (J.A. 34-35). 

In the instant case Officers Hilton and Pyle had the follow- 
ing circumstances in mind prior to the arrest of Nash: 

1. They had observed the man at the streetcar plat- 
form acting in a suspicious manner (J.A. 5, 23). 

2. The suspected pickpocket joined Nash (J.A. 5, 23). 

3. The suspected pickpocket walked about 30 yards 
along U Street with Nash (J.A. 13, 17). 

4, When the officers approached, the suspected pick- 
pocket bolted and ran (J.A. 5, 18). 

5. Officer Hilton knew that appellant was an addict 
(J.A. 7, 14). 


16 


6. Appellant appeared to be in a dazed condition and 
his eyes were glassy (J.A. 5). 

7. Appellant handed Hilton the books in his hand in 
response to inquiry regarding what he was reading (J-A. 
5, 14, 15) and in so doing he acted freely and volun- 
tarily (J.A. 5, 6, 22, 25). 

8. In response to an inquiry regarding the envelope 
in the top book appellant identified the contents as 
being narcotics (J.A. 20, 25, 32). 

9. During this period of questioning appellant acted 
freely and voluntarily (J.A. 5, 6, 22, 25) ; he could have 
left the scene of the questioning (J.A. 6, 14, 19) but 
he did not endeavor to do so (J.A. 32). 

An officer in the position of Hilton or Pyle would have been 
obliged as a matter of mandatory duty to arrest appellant after 
aprllant said the envelope contained narcotics. However, 
prior to that time it was the officer’s duty to engage in the in- 
quiry which resulted in the arrest because he knew that ap- 


pellant, an addict, might need money. The one officer ob- 
served the “dazed” and glassy eyed condition of Nash. These 
factors coupled with the association with the suspected pick- 
pocxet who fled indicate clearly that the officers here acted in 
@ proper manner and did what they should have done. What 
they did culminated in the abundance of probable cause out- 
lined above. 


D. Appellant Acted Freely and Voluntarily While Being 
Questioned 
It is clear from the facts of this case that appellant acted 
freely and voluntarily responding to the questions of the police 
(J.A. 5, 6, 22, 25). Prior to the arrest he was not restrained 
(J.A. 6, 20), and he could have left the scene (J.A. 6, 14, 19). 
He was not stopped by the police (J.A. 18, 30). Officer Hil- 
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ton’s inquiry primarily concerned. the fleeing pickpocket sus- 
pect (J.A. 5) and that query broadened into an inquiry about 
the book which led into the voluntary admission by appellant 
that the envelope in the book contained narcotics (J.A. 6, 20, 
22, 25). 

There is not here present the sort of tainted consent which 
was criticized by this court in Higgins v. United States, 93 U.S. 
App. D.C. 340, 209 F. 2d 819 (1954) and Judd v. United States, 
89 US. App. D.C. 64, 190 F. 2d 649 (1951). In those cases the 
so-called “consent” to search occurred after arrest and was re- 
lated to exculpatory responses to questions. In the instant 
case the book containing the narcotics was handed freely and 
voluntarily to the police prior to arrest and the contents of the 
envelope were described by appellant as being narcotics prior 
to the arrest. There was no “consent” to search in the Judd 
or Higgins sense. Moreover, unlike the Judd and Higgins cases 
the statements of Nash concerned guilt rather than feigned 
innocence. 

. Note that the trial court found that the statements of the 
appellant and the evidence obtained were in the hands of the 
police quite properly prior to the arrest (J.A. 34, 35). 

It is significant that appellant offered no evidence which in 
any manner contradicted the evidence of the Government 
(J.A. 34, 35). It must be assumed, therefore, that appellant 
handed over the book voluntarily, and freely admitted pos- 
session of narcotics prior to the arrest. 

Parenthetically, it is noted that a post-arrest consent to 
search is valid if accompanied by a voluntarily threshold ad- 
mission of guilt. United States v. Mitchell, 322 U.S. 65 (1944). 


E. The Henry case supports appellee’s position 
Appellant herein cites Henry v. United States, 361 U.S. 98 
(1959) in support of his contention that the arrest of Nash 
was not based upon probable cause. However, it is appellee’s 
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contention that the Henry case supports appellee’s position in 
the case at bar. In the Henry case, there was evidence that 
there had been thefts of liquor from interstate shipments. The 
employer of one Pierotti informed the investigating agents of 
information of an undisclosed nature “concerning the implica- 
tion of the defendant Pierotti with interstate shipments.” The 
employer of Pierotti did not go so far as to say that he sus- 
pected Pierotti of any thefts. The agents observed Pierotti 
and Henry depart froma tavern. They saw Pierotti and Henry 
drive to a residential area where they entered an alley and 
stopped. Henry got out of the car, entered a gangway leading 
to residential premises and returned in a few minutes with 
some cartons. Henry placed the cartons in the car and he and 
Pierotti drove away. The agents were unable to follow the car. 
Later, however, the agents again saw Pierotti and Henry leave 
the same tavern. The agents followed them to the same 
residential place and again saw Henry enter the same gangway 
and return with more cartons. Pierotti and Henry drove away. 
The agents followed. And when the agents met Pierotti and 
Henry the agents waved them to stop. In the Henry case the 
prosecution conceded that the arrest took place when the Fed- 
eral agents stopped the car. Consequently the Court was of 
the view that there was a lack of probable cause at that time. 
The subsequent search revealed that Pierotti and Henry did 
not have contraband whiskey but had possession of stolen 
radio sets. The court said that when the officers interrupted 
the two men and restricted their liberty of movement the arrest 
for purposes of that case was complete and that at that time 
the agents were without sufficient probable cause. 

In the instant case it is clear from the uncontroverted and 
uncontradicted testimony of the two officers that the arrest 
did not take place until after appellant identified the contents 
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of the small enverope as being narcotics. Prior to that time he 
was under no restraint of any kind (J.A. 6, 20), and he was 
free to go at will (J.A.6, 14, 19, 32). In the Henry case when 
the agents stopped the var all that they knew was that Henry 
had carried some cartons down a gangway on two occasions 
and that Pierviti’s employer had furnished information of an 
undisclosed nature “concerning the implication of the defend- 
ant Pierotti with interstate shipments.” Pierotti’s employer 
never indicated any implication of Pierotti with any thefts. 

It is very clear that the evidence supporting the action of 
the agents in the Henry case falls far short of the evidence 
available to Hilton and Pyle in the instant case where Hilton 
and Pyle were informed by appellant before his arrest that he 
was in the possession of narcotics, or contraband. 

It is appellee’s contention that the agents in the Henry case 
would have been obliged to arrest Henry and Pierotti when 
they did if at that time the agents had information comparable 
to that possessed by Officers Hilton and Pyle at the time of the 
. arrest of Nash in theinstantcase, Inthe Henry case the agenta 
stopped the car without probable cause. In the case at bar the 
officers imposed no restriction whatsoever upon the liberty of 
movement or egress of Nash prior to his arrest which followed 
his inculpatory admission of guilt. Prior to the time of the 
arrest Nash was free to leave and the questioning of Nash 
caused no disturbance such ag the gathering of a crowd. The 
point to be emphasized in distinguishing the Henry case from 
the case at bar is the absence of restraint affecting Nash until 
after there was an abundance of probable cause by his volun- 
tary admissions of guilt. His arrest was based upon such volun- 
tary admissions of guilt. These facts have not been contro- 
verted or contradicted in any manner, 
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CONCLUSION _ Se 
Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Ourver. Gascx, 
United States Attorney. 


Epwarp P. TroxeEt1, 
Principal Assistant United States Attorney. 
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Assistant United States Attorney. 
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